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You've applied for a visa. You go to your appointment thinking this is fairly routine, and you've been approved for
visas in the past. No reason to worry or be concerned, you think. But when you appear for your interview, they are
asking new questions. They ask about the purpose and timing of your trip in more detail. About contacts you have,
who don't seem to have any relevance to your visa application. About your social media handles and activity.

Perhaps the consular officer tells you, bluntly, that you don't meet the requirements for the visa, so you're denied.
You ask for more detail as to why/what their concern is, and they tell you to leave or they will have you escorted
out (real story from a client last week). Or maybe they say they need to review the case a bit more before they
approve. A few days later, a screen pops up on your visa application page online: Refused.

These kinds of decisions can seem (and can be) capricious and extremely frustrating. What do you do from here?
Where can you go for help? Can you reapply? If so, how soon?
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For individuals seeking a U.S. visa, a consular interview can determine whether they reunite with family, begin
employment or pursue educational opportunities. Yet an unfavourable decision generally cannot be challenged in
federal court or directly with the Department of State. This limitation arises from the doctrine of consular non-
reviewability, which ordinarily shields consular visa decisions from judicial scrutiny. Understanding the doctrine
requires distinguishing the limited role of courts from the practical options that may remain after a refusal.

In addition, many decisions refusing visas are based on policies of the local U.S. embassy or consulate, which
change over time and are not published anywhere. There also might be security concerns that the agency is not
willing to disclose to the applicant. Maybe they once lived in a household with someone who is on a terrorist watch
list. Maybe their name aligns with someone on a watch list. Or maybe their social media history reveals drug use or
other addictions that lead to a credible concern that they are inadmissible on health-related grounds.

What the doctrine means

Consular non-reviewability generally prevents federal courts from reconsidering a consular officer's decision to
deny a visa to a foreign national applying abroad. It applies to immigrant and nonimmigrant visa adjudications.
Consequently, an applicant ordinarily cannot obtain judicial reconsideration simply by alleging that an officer
misunderstood evidence, reached an incorrect factual conclusion or improperly assessed eligibility. The doctrine
limits judicial intervention; however, it does not eliminate the officer's obligation to apply immigration law.

The distinction between petition approval and visa issuance is especially important. In family-based immigration,
for example, U.S. Citizenship and Immigration Services (USCIS) may approve a petition establishing the qualifying
relationship. That approval allows the beneficiary to pursue a visa but does not resolve every admissibility
question.

A consular officer may still refuse the visa based on a statutory ground of inadmissibility, such as because of
criminal inadmissibility, because the applicant for the immigrant visa does not have all the required vaccines, or
because they have a concern about a health-related issue that would make them inadmissible. In some cases,
these concerns can be addressed by taking additional steps to prove that there is not, in fact, an issue related to
their concern. Some issues preventing visa approval might require a waiver of inadmissibility, which is generally a
long process in addition to the visa application process itself.

What applicants can still do

Limited judicial review does not mean every refusal ends the process. Available responses depend on the
statutory basis of the refusal. For example:

» [f the visa is refused under the Immigration and Nationality Act (INA) s. 221(g): Applicants may submit requested
documents, or the case may undergo administrative processing. A refusal can subsequently be reconsidered.
When additional information is requested, applicants generally have one year to provide it.

» [f administrative processing continues seemingly indefinitely or longer than is manageable by the applicant,
those applicants who are in the U.S. already (such as those with valid nonimmigrant status, who simply wish to
renew their visa abroad or obtain a different kind of visa, like an immigrant visa) may have standing to file a writ
of mandamus, which asks a federal district court to order the responsible officials to perform a legally required
act that they have unreasonably delayed. The compulsion comes from an enforceable court order - not simply



from filing a complaint - and the court ordinarily cannot dictate approval rather than refusal. But it can, often,
move the needle on the case one way or another.

» [f the visa is refused under INA s. 214(b): There is no appeal process, but an applicant may reapply with
additional information or significantly changed circumstances, submitting a new application and paying another
fee.

» Visa refusal based on permanent inadmissibility grounds: Certain grounds permit waivers, subject to statutory
eligibility and discretionary approval. Other grounds may have no available waiver.

Ultimately, the doctrine of non-reviewability makes proper, thoughtful and honest preparation for a visa application
especially consequential. Accurate applications, complete evidence and careful identification of potential
inadmissibility issues matter, because opportunities to correct an adverse decision through mitigation or litigation
are exceptionally limited.

If you need help with a visa application or have concerns about whether answering questions honestly will result in
a visa refusal, please reach out to Elizabeth Klarin or Eileen Martin at Lippes Mathias for assistance.
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